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Exchange-traded index instruments—ETFs (Exchange-Traded Funds) together with
ETCs (Exchange-Traded Commodities) and ETNs (Exchange-Traded Notes)—represent one
of the fastest-growing segments of the European financial market. Notwithstanding their
common economic function and similar operation in stock exchange trading, they are subject
to divergent regulatory regimes. Identifying the causes and consequences of this asymmetry
constitutes the central research question of this thesis.

The analysis employs research methods appropriate to legal science: linguistic,
systemic, and functional interpretation of EU and national law—supplemented by comparative
legal analysis conducted on both vertical planes (the multi-level regulatory architecture of EU
law, supplemented by soft law, trading platform rules, and issuance documentation) and
horizontal planes (a comparison of the legal regimes governing individual instrument
categories). The empirical dimension is grounded in expert interviews with representatives of
nine leading European exchanges. The national component is further enriched by participant
observation at the Warsaw Stock Exchange (GPW), undertaken in the context of the author’s
professional engagement with the institution, reflecting the practice-based orientation of the
doctoral research.

It is demonstrated that ETFs, ETCs, and ETNs form a functionally coherent product
category, whose delineation ought to be based upon functional criteria rather than inconsistent
market labels. Furthermore, the division between ETCs and ETNs has largely lost its rationale
in the EU market: analysis of issuance documentation and trading platform rules reveals a far-
reaching convergence of structural characteristics, with the principal distinguishing criterion
remaining the nature of the underlying asset.

A reconstruction of the regulatory framework reveals a marked asymmetry. The position
of the ETF investor—particularly regarding protection against issuer insolvency risk—derives
directly from harmonised EU law. ETCs and ETNs lack an equivalent regime at the legislative
level; their sole legal definition appears in the regulatory technical standards (RTS) to the
MiFIR Regulation. The legal standard afforded to their holders requires case-by-case
reconstruction from dispersed sources: prospectus provisions applied on general principles,
trading platform rules, and private law provisions in issuance documentation. These differences
assume significance primarily in crisis situations, where the position of the ETC or ETN holder
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in the issuer's insolvency proceedings depends upon the legal structure of the issuance and
applicable law, rather than statutory guarantees. The PRIIPs Regulation constitutes the sole area
in which the information standard is essentially identical for both categories.

At the national level, the analysis shows that ETFs may operate in Poland exclusively
as portfolio funds—a subtype of closed-end investment fund operating outside the UCITS
Directive regime—which gives rise to systemic constraints on the development of these
products. This assessment aligns with the preliminary justification for legislative reform
published by the Ministry of Finance in January 2026.

The analysis yields de lege ferenda proposals at two levels. At the EU level,
consideration should be given to establishing a coherent legal taxonomy of exchange-traded
mdex instruments and introducing minimum structural requirements for ETCs and ETNs,
modelled, for instance, on solutions adopted within the EU (e.g. Borsa Italiana) or outside it
(e.g. SIX Swiss Exchange). At the national level in Poland, it is necessary to permit the creation
of ETFs as open-ended investment funds meeting UCITS Directive requirements, alongside a
distinct category of fund shares possessing the status of securities..



