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Legal nature of pactum de non petendo

Summary of the doctoral dissertation

The dissertation submitted aims to analyse a pactum de non petendo (sensu stricto), i.e.
a contract under which at least one of the parties undertakes not to exercise his or her
(procedural) power to assert legal protection before state authorities, especially courts and

bailiffs. The following issues, among others, were analysed in the hearing:

1. Is pactum de non petendo admissible in the light of the constitutional and convention
right to a court?

2. 'What is a pactum de non petendo?

3. Can pactum de non petendo be linked to the category of procedural, substantive or
jurisdictional grounds?

4. Does a pactum de non petendo constitute a procedural, substantive or sui generis act?

What are the effects of concluding a pactum de non petendo?

In the course of my deliberations, I started from the premise that pactum de non petendo
does not concern the issue of contestability - contrary to the prevailing view of the doctrine.
Contestability concerns a substantive claim, whereas, as I have tried to show, pactum de non

petendo touches upon the sphere of competence to make a procedural claim.

The purpose of the dissertation was to present a completely new view of pactum de non
petendo as an extra-code procedural contract that has effects primarily on the procedural rather

than on the substantive level,



The following theses have been considered:

L.

(5

pactum de non petendo is a permissible contract under Polish law, as evidenced by the
fact that:

1) pactum de non petendo does not constitute an impermissible limitation of
the right to court, but appears as a manifestation of the realisation of

constitutional rights and freedoms;

2) the pactum de non petendo is justified by the realisation of the principle of
individual liberty, and the right to a court in the context of the pactum de

non petendo in conflict with the principle of liberty is not (generally) a

constitutional value to be given priority;

3) the right to a court is not a right that can be applied horizontally, i.e. in

relations between individuals;

pactum de non petendo does not constitute an agreement which would in any way create

negative procedural prerequisites or lead to the setting aside of positive procedural

prerequisites;

. pactum de non petendo should not be linked to the issue of contestability but to

procedural competence. The conclusion of a pactum de non petendo leads to the loss of

a legal interest in pursuing a procedural claim;

the taking of a procedural step in breach of a pactum de non petendo may be regarded
as a violation of the principles of fair trial, although from a systemic perspective such

a solution should not be the rule but the exception;

the conclusion of a pactum de non petendo may not lead to a limitation of the
prosecutot's competence in the case of self-initiated actions, but has a procedural effect

in the case of non-self-initiated actions;
pactum de non petendo does not constitute an act of substantive law;

pactum de non petendo may constitute a procedural act only if the modern concept of a
procedural act is adopted, entailing the recognition that a procedural act is an act that

has a procedural effect but does not meet the criteria for recognition as a traditional

procedural act;



8. pactum de non petendo constitutes an act sui generis, in the absence of the criteria for

recognition as a substantive or procedural act;
9. abreach of pactum de non petendo may not give rise to liability for damages;

10. pactum de non petendo may result in the dismissal of an action or in the dismissal of an
action, depending on the views taken, but it would seem more appropriate to associate

pactum de non petendo with the concept of dismissal effect.

The work is divided into 3 parts. Within Part I, divided into 6 chapters, I have addressed
the conceptualisation of issues relevant to the perspective of the research topic undertaken. For
the sake of clarity of the discourse conducted, it was necessary to define and clarify precisely

the terms I will use in the following work, as well as to adopt certain views and consequently

reject others,

In Part I, divided into 3 chapters, I referred to the interrelationship between the pactum
de non petendo and the legal norms contained in the Constitution and in international
conventions, as well as in EU law. The constitutional right to court was analysed in terms of its
essence and the possibility of limitations. Analysing the solutions functioning in practice within
the framework of various procedures, I showed that the legislator allows agreements in which
an individual waives the right to a court to a certain extent - which proves that the pactum de

non petendo is not constitutionally defective.

In Part 111 of the dissertation, divided into 8 chapters, I discussed the essence, nature and
effects of pactum de non petendo. Within the framework of this part, I have indicated how
pactum de non petendo is defined in the doctrine and how this agreement is approached by the
Jurisprudence. By presenting my own definition of pactum de non petendo, I conduct a critical
analysis of the hitherto reported views concerning the analysed agreement. Within the
framework of the research presented in the dissettation, I came to the conclusion that pactum
de non petendo may produce legal effects as a result of the principle of venire contra factum
proprium connected with the infringement of the rules of fair trail or as a result of assuming
that the agreement results in waiving the legal interest in obtaining a substantive decision. The
above conclusions lead to the conclusion that only the concept of remote effect or repudiatory
effect can be applied to pactum de non petendo, and that the choice of one of them depends on

the adoption of certain determinant views. At the same time, I strongly opposed the other



concepts reported in the literature, in particular by showing that pactum de non petendo does

not constitute a substantive law contract,

I conclude my deliberations by putting forward postulates de lege ferenda that have the
potential to make the pactum de non petendo more attractive and at the same time to eliminate
the disputes that have arisen in relation to this agreement. I consider the submission of these
postulates particularly justified, writing these words in a year in which, after a break of many

years, the Codification Commissions are returning to work.
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