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The threats connected with automated decision systems (“ADS”), of which Al algorithms, and
the influence of digitalisation on individuals and society are one of the most significant issues
in the modern world and thus — of the law. The ADS develops dynamically at the meeting point
of technology, society and the law. The effect may be both a statistical reflection of existing
inequalities in the ADS and a new problem of unclear classification of people. It results in a
new risk of violation of individual rights and freedoms which is mass and inherent one and
covers both the private and public spheres of man’s functioning in society.

The 1% chapter of my work discusses the historical events shaping anti-discrimination law
(“ADL”) in the context of the key moments in the fight for equality. The prohibition of
discrimination that has evolved in the modern society is a consequent and insufficient response
to demands for equality, especially in the context of post-modern social evolution and
decentralisation of power. I focus on social and analytical analysis of discrimination through
presenting the influence of domination of public authority on creation of inequalities. I argue
that the definition of discrimination based on a catalogue of protected characteristics generates
conceptual issues. I end the chapter with the attempt to reconstruct the definition of
discrimination and the presentation of different forms of this phenomenon.

The 2™ chapter includes the analysis of general principles and challenges of using the ADS. I
present the influence of algorithmic differentiation (“AD”) on individual rights and the key
notions of Al I compare human and automated decision-making processes, highlighting the
differences and similarities between them. Social threats connected with AD and algorithmic
errors are described in detail. The analysis leads to the conclusion that the ADS differentiate in
a manner that can result in discrimination. The systems may reinforce social inequalities,
causing in particular the exclusion of historically marginalised groups on a large scale, with the
differentiation processes not being explicitly subject to prohibition of discrimination as
interpreted in the EU ADL. It results from the nature of the differentiation process in such
systems (being covert and not transparent, mass scale, complexity of analysis of big data sets
and machine learning processes, basing the categorisation on characteristics not protected by
ADL).

The 3™ chapter focuses on the analysis of legal regulations concerning the prohibition of AD,
especially in the context of the EU law. The EU law makes particular efforts to regulate the
ADS with taking into account the equality principles and the prohibition of discrimination I
examine in detail the development of ADL in Europe through analysing the case law of the
Court of Justice of the EU and the European Court of Human Rights. I also consider the
applicability of personal data protection and privacy protection laws to the issue of AD.



The 4™ chapter shows draft legislative acts which are at present proceeded in the EU and the
tools connected with the ADS regulation. I analyse their assumptions and possible effects for
AD, with critical assessment of proposals of regulations. I also draw attention to the gaps in
regulations concerning the specificity of automated discrimination.

The 5 chapter is focused on finding the possible directions of preventing the discrimination in
the ADS. I compare the EU prohibition of discrimination with the automated discrimination
and attempt to give the definition of this phenomenon. I draw attention to the permanent risk of
a new dimension of discrimination arising from the intersectionality and emergent nature of
AD. I also present the conclusions concerning the control over and enforcement of prohibition
of automated discrimination, highlighting the need of reviewing the role and methods of
enforcing the equality principle.
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