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ABSTRACT

The forfeiture of the enterprise is a novelty in Polish criminal law. as it was introduced
into the legal order by the Act of 23 March 2017 amending the Penal Code (adopted
by the Sejm on 24 February 2017, which entered into force on 27 April 2017) and transposing
the Directive 2014/42/EU of the European Parliament and of the Council of 3 April 2014
on the freezing and confiscation of instrumentalities and proceeds of crime in the European
Union and — in part — the Directive of the European Parliament and of the Council 2013/40/EU
of 12 August 2013 on attacks against information systems and replacing Council Framework
Decision 2005/222/JHA. The institution of forfeiture of the enterprise — as follows from
the explanatory memorandum to the above-mentioned act — is primarily aimed at combating
organized economic crime (including cross-border crime) by depriving the perpetrators
of the financial resources that constitute the economic basis for criminal activity in accordance
with the principle that no one should take advantage of his own lawlessness (nemo potest
commodum capere de iniuria sua propria / de sua malitia nemo debet commodum reporitare).
This result is to be achieved by the possibility of confiscation of the enterprise as long as it was
used to commit a crime or to disguise the profit derived from it, regardless of whether
the enterprise is owned by the perpetrator of the crime or belongs to a third party who wanted
the enterprise to be used to commit that crime or to conceal the proceeds derived from
it, or, foreseeing such a possibility. consented to it.

The institution of forfeiture of the enterprise, despite its relatively short duration,
is perceived as controversial and highly interfering with human rights, in particular with

the constitutionally and conventionally protected property right. There are also questions about



the compliance of this institution with the guarantee function of criminal law and the transposed
directives. At the same time, there is no doubt that the problem of growing economic crime
(including cross-border crime), aimed at gaining financial benefits, which uses legally operating
enterprises as tools to commit crimes, is important and requires the introduction of criminal law
solutions that increase the effectiveness of combating it. The analysis of statistics by the Polish
Ministry of Justice (which show that during the 5 years preceding the introduction of the so-
called extended confiscation into the Polish legal order, prosecutors secured assets worth PLN
671 million, and each year the courts ruled forfeiture worth PLN 200 million, but according to
estimates, enforce only about 25% of criminal property) leaves no doubt that the scale of the
problem, which is the fight against organized economic crime, is huge. Securing property also
takes place by seizing enterprises (three such cases were recorded until 2020, and the value
of secured enterprises was estimated at over PLN 50 million). With a high degree of probability,
it can be assumed that this number will increase every year, in line with the current trend
regarding asset protection.

As a consequence, it is difficult to disagree with the thesis that the introduction of changes
in the subject of forfeiture is necessary. On the other hand. the institution of the forfeiture
of the enterprise may constitute a dangerous toolkit, raising numerous doubts of a constitutional
and conventional nature, which focus on the grounds for adjudicating the forfeiture
of the enterprise and their vagueness. There are also reservations about the possibility
of forfeiture of the enterprise against a third party. It is also puzzling — from the ratio legis
perspective of the analyzed institution — the impossibility of adjudicating the forfeiture
of the enterprise against legal persons and the so-called statutory legal entities. Finally,
the procedural situation of the owner of the enterprise, who is not the perpetrator of the crime,
and the institution of the compulsory management raise objections.

So many doubts about the institution of the forfeiture of the enterprise give rise
to a discussion on the modification of this structure, which would lead to the development
of an optimal model of the forfeiture of the enterprise, which is an effective tool
in prosecuting crimes, and at the same time remains in line with the guarantee function
of criminal law. In order to achieve the above goal, it is first necessary to consider the place
of forfeiture in the juridical classification of criminal law measures, and thus what is the essence
of the institution of forfeiture in genere, as well as what goals should be met by forteiture.
Considerations on these issues have been made in chapter one, which has partly historical nature
- there is no doubt that a comprehensive examination of the current legal status entails the need

to refer to its roots, which undeniably determine its current shape.



The subject of analysis in chapter two are the resulting forfeiture standards based
on constitutional. international and european models (we are talking here about standards
developed within the framework of the Council of Europe and within the framework
of the European Union). Patterns from the perspective of which the institution of forfeiture
of the enterprise was examined include: the principle of proportionality, the presumption
of innocence, the prohibition of retroactive law, the principle of equality of arms, the right
to a trial and judicial review, and the principle of respect for acquired rights. These standards
result from i.e. from the Constitution of the Republic of Poland, the Charter of Fundamental
Rights, the European Convention on Human Rights, as well as from numerous acts of EU law.
[t is worth mentioning here that there is no single legal act that would collectively regulate
the standards of forfeiture, and their identification will each time result from the analysis
of legal acts.

The third chapter of the doctoral dissertation was devoted to the amendment
to the Criminal Code of 23 March 2017. This chapter discusses the origins of the introduction
of the forfeiture of an enterprise and other instruments that make up the so-called extended
confiscation. Although the subject of this dissertation is an in-depth analysis of the forfeiture
of an enterprise, a synthetic analysis of all the changes introduced by the amendment (referring
to the set of legal presumptions, extended confiscation, confiscation against third parties
and confiscation without a conviction) seems to be necessary due to the fact that the introduced
changes combined, they can be extremely dangerous instruments.

The key chapter of the doctoral dissertation is the fourth chapter - devoted
to the substantive law regulations, which raise the most doubts of a constitutional
and conventional nature. As part of this chapter, the premises for adjudicating the forfeiture
of the enterprise, as well as its objective and subjective scope, were subjected to a detailed
analysis. The next part of the chapter is devoted to the analysis of statutory exclusions
from adjudicating the forfeiture of the enterprise and the institution of withdrawal from the use
of this measure of criminal law reaction.

The fifth chapter of the doctoral dissertation refers to procedural regulations. As part
of this part of the work, issues such as the status of the owner of an enterprise threatened with
forfeiture, the institution of compulsory administration over the enterprise and the institution
of compulsory administration over the enterprise of a collective entity were examined. These
considerations complement the analysis of the forfeiture of the enterprise in material terms.

The most important research questions posed in the dissertation concern the following:

1) What is the essence of forfeiture under Polish criminal law?



2) What are the constitutional, international and European standards for confiscation?

3) Does the Polish regulation meet the constitutional, international and European standards
of confiscation?

4) In the case of a negative (or only partially positive) answer to the question no.3 - how
the construction of the forfeiture of the enterprise in force under the Polish legal order
should be modified so that it meets the constitutional, EU and convention standards.
and at the same time remains an effective means of combating economic crime.

The final goal of the work is an attempt to find an answer to the question: where
is the line between effectiveness in combating crime and respect for the fundamental
rights of an individual, and whether the forfeiture of the enterprise is an institution that
allows for unjustified deprivation of property or an extremely effective tool to fight

organized crime economic.
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