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The title of the doctoral dissertation is 'Tort liability of legal persons on the basis of fault
in comparative legal perspective’. The dissertation consists of nine chapters.

The first chapter is the introduction. In this chapter I explain the reasons why I have
taken up the topic indicated above, present the methodology adopted, the research questions
and indicate which issues I will deal with in the individual chapters and subchapters.

The second chapter is a historical analysis of the knotty issues of the thesis. The
usefulness of including such a chapter in the thesis is due to the fact that each of the institutions
analysed in the thesis (in particular, the institution of tort liability, the principle of fault and the
construction of the legal person) is rooted in Roman law and was recycled in the legal orders
of European states. The rich historical pedigree of each institution makes it possible to draw to
some extent on the established body of legal science when the logico-linguistic method of
conducting scientific research fails. Within second charpet I have distinguished, firstly, a
subsection in which I analyse the institution of tort liability from a historical perspective. The
second subsection is a historical analysis of the principle of fault, and the third subsection is a
historical analysis of the institution of the legal person. This part of the thesis concludes with
conclusions resulting from the historical analysis of the issues presented.

The third chapter deals with the methodological introduction to the comparative legal
analysis, which is carried out in the following chapters. In it, I define the basic parameters of
the research, such as: formulation of the problem that should be solved by means of comparative
research, definition of the object of comparison, definition of the criteria for selection of legal
systems containing norms or institutions that will be subject to comparison, definition of the
assumed goals of comparative legal research and its functions. The main research problem, the
solution of which should be contributed to by conducting comparative research within the

framework of the work, is to determine what solutions in the field of tort liability of legal entities
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on the basis of fault can be taken into the Polish legal order from the legal orders under study,
in order to improve, rationalise and adapt to the changing conditions the process of determining
liability for damages of legal entities on the basis of fault.

Further, referring to the subject of comparison in the context of the topic of the thesis,
the paper compares the legal norms and their ensembles forming legal institutions. I first present
how the principle or principles on which the tort liability of legal persons is based has evolved
(if at all) in the different countries (within this part of the comparative research, I compare the
content of the legislation and its changes, as well as the evolution of the positions of the
jurisprudence and the literature on this issue). The I verify what is the currently dominant
principle of tort liability of legal persons in the studied legal orders, what functions it performs
and what is its relation to the other principles of tort liability. Subsequently, I examine what is
the significance of the principle of fault in the regime of tort liability when the infringer isa
legal person and how fault is attributed to a legal person, and whether practical difficulties in
attributing liability of this kind have been identified, what they consist of, if any, and whether
there are legal mechanisms in the compared legal orders to mitigate these difficulties. Finally,
I verify what tendencies can be observed in the legal orders under study with regard to tort
liability of legal persons (and in particular whether tendencies towards objectification of this
liability are discernible). As part of my research, I analyse both the structure and content of
legal provisions and the norms formulated based on them. [ also verify the views formulated in
the jurisprudence and literature of individual countries in order to determine what, in the light
of the applicable provisions, as well as the views of the jurisprudence and literature, is the
postulated and optimal principle of tort liability of legal persons. The social conditions in which
the individual institutions function and develop are also not without significance for the
research. This is because, on the one hand, they determine the direction of development of the
tort law institutions discussed in this work and, on the other hand, they constitute a valuable
source of knowledge about the results of the application of these legal norms in the form in
which they are in force. As far as possible, I will also try to include them.

Next, I consider the criteria for the selection of comparative legal material, i.e. the
foreign legal orders whose institutions will be studied. This task appears to be the most difficult
of all the components of comparative research design due to the multiplicity of criteria that
could be adopted as determining the selection of foreign legal orders. In my view, the adoption
of a single-country criterion would be inappropriate in this case, and I have therefore adopted
criteria of three kinds. Firstly, in selecting French law as the subject of comparative research, I

have adopted a criterion that can be described as historical. In fact, the provisions on tort
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liability in the Polish legal order have been taken largely from the French Civil Code (together
with the entire body of work on defining their meaning). It was therefore necessary to examine
in which direction the legal institutions of tort liability of legal persons have developed in the
country from whose legislation the Polish legislator drew, whether the directions of
development coincide or differ, and the reasons for this. I defined the second criterion as a
criterion concerning the importance of specific legal orders and the degree of their development.
According to this criterion, the French and German codifications were to be selected. In the
literature, these codifications are unanimously assessed as belonging to the 'great civil
codifications', emphasising the importance of these regulations for the shaping of other
European legal orders. The last criterion, on the basis of which I selected the English regulation
for comparative research, aims at illustrating the way in which the issue of tort liability of legal
persons is regulated in legal orders of the state, in which the system of statutory law is not in
force, but the system of precedent law, which is casuistic and empirical law.

The aim of comparative legal research is to determine how Polish legal institutions
concerning tort liability of legal persons present themselves in comparison with the regulations
of the legal orders selected for comparison, what are the reasons for possible similarities or
differences, as well as to determine what solutions could be taken from foreign legal regulations
into the Polish legal order and for what reasons such solutions would be beneficial. This would
allow to fulfil the cognitive functions of comparatistics, aimed at finding the best legal solutions
to similar social problems arising in different countries, and the interpretative functions.

In the fourth chapter, I analyse the French legal order according to the key adopted
earlier. Its first part consists of a brief introduction, after which I proceed to present the
applicable wording and interpretation of the legislation. In this part of the thesis, [ also review
the positions of the doctrine, which is important because of the concise formulation of the rules,
their long-standing lack of evolution with the simultaneous transformations of social reality.
The reason why I analyse the case law is mainly due to the law-making activity of the French
Court of Cassation. The third part of chapter four is a presentation of the principles on which,
in the French legal order, legal persons may be liable in tort, made through the prism of the
functions performed by these principles and their interrelationship. I devote the fourth part to
an attempt to assess the relevance of the principle of fault when a legal person is to be liable in
tort, as well as the changes in its understanding. The fifth part of the chapter is an attempt to
ascertain whether practical difficulties have been identified in the legal order under review for
the attribution of tort liability to legal persons, what these difficulties are, if any, and whether

there are mechanisms to mitigate them. I devote the sixth part of the chapter to an analysis of
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the trends that can be observed in the legal orders under study with regard to tort liability of
legal persons. From the point of view of the topic of the thesis and its hypotheses, it is
particularly interesting to verify whether the postulated mechanisms for objectifying this
liability exist and, if they do, what they would consist of and whether they have taken the shape
of draft legislation. Within the framework of this subsection, I analyse the solutions proposed
in the so-called Catala project, the Senate project and the French Ministry of Justice project of
13 March 2017. The last (seventh) part of chapter four is the conclusions derived from the
analysis.

I devote chapter five to an analysis of the German legal system according to the criteria
adopted above. The first part of the chapter is a brief introduction, after which I proceed to an
analysis of the institution of liability in tort with regard to its origins, evolution and the current
wording of the rules. In the following part of the chapter, I analyse the principles on which legal
persons may be liable in tort in the German legal order and assess them from the perspective of
the functions performed by these principles. I then attempt to assess the principle of fault when
a legal person is to be liable in tort by referring to the issues of organisational fault (German:
Organisationsverschulden) and anonymous fault. The fifth part of the thesis is an attempt to
determine whether the legal order under review has identified practical difficulties in attributing
tort liability to legal persons, what these difficulties may consist of and whether there are
mechanisms to mitigate them. In the sixth part, I review contemporary trends in the tort liability
of legal persons on the basis of fault. Within this part of the thesis, I examine the question of
how to determine the catalogue of natural persons for whom a legal person is liable, the impact
of organisational and anonymous fault on the determination of liability, as well as the principles
of the distribution of the burden of proof when attributing liability to a legal person. The final
part of chapter five consists of the conclusions arising from the analysis carried out therein.

In chapter six, I analyse the English legislation. The systematisation of this chapter is
similar to that of the previous two chapters. The next subsections are an introduction, an
examination of the institution of tort liability with reference to its origins and evolution and the
current wording of the legislation. The next part is a presentation of the principles on which
legal persons are liable and their assessment through the prism of their functions, an assessment
of the importance of the principle of fault when a legal person is liable in tort. I then establish
whether there are practical difficulties in attributing liability to legal persons in the legal order
under review, what they consist of and whether there are any mechanisms to mitigate them. The
last two parts of the chapter are contemporary trends in tort liability of legal persons and

conclusions.



I devoted chapter seven to an examination of the most significant draft regulations
created at the supra-state level. I have included the Draft Common Frame of Reference and the
Principles of European Tort Law. The systematics of this chapter is similar to the previous ones,
nevertheless it takes into account the fact that the presented solutions have the character of
drafts and not of binding legislation. The analysis of each of the drafts consists of an
introduction, a presentation of the wording of the drafts, the principles of liability, the
significance of the principle of fault when a legal person is liable in tort, a section on the
practical difficulties in assigning liability that the drafts seek to address, observed trends and
conclusions.

The subject of the eighth chapter is the analysis of the Polish legal order in the context
of tort liability of legal persons on the basis of fault. After the introductory part, [ have presented
the principles on which, in the Polish legal order, civil law entities may be liable in tort, to
further examine how the marked principles of liability apply to liability of legal persons.
Subsequently, I presented the characteristic elements for the tort liability of a legal entity on the
basis of fault. In the following section, I analysed the functions of the various principles of tort
liability. The next subsections are: assessing the significance of the principle of fault when a
legal person is to be held liable in tort, determining whether practical difficulties in assigning
tort liability to legal persons have been identified in the Polish legal order, what these difficulties
may consist of and whether there are mechanisms to mitigate them. Finally, I verified the
contemporary trends in tort liability of legal persons on the basis of fault and presented the
conclusions resulting from the analysis.

I have devoted the last, ninth chapter of the thesis to juxtaposing the various elements I
have analysed in my comparative legal research with those elements operating in the Polish
legal order. I have analysed the similarities and differences in the institution of tort liability of
legal persons on the basis of fault. I have devoted a large part of the chapter to diagnosing and
synthesising the difficulties in assigning tort liability to legal persons on the basis of fault in the
Polish legal order and presenting solutions functioning in the examined legal orders that could
contribute to mitigating or eliminating these difficulties. I have also presented the manner in
which the designated solutions have been implemented and the possible effects of their
introduction. In particular, I have analysed in depth the concepts of organisational fault,
anonymous fault and the principles of distribution of the burden of proof (and reversal of the

burden of proof) when attributing liability to legal persons on the basis of fault.
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